HANNA AL & GAS QO
| BLA 95-204 Deci ded Decenber 18, 1997

Appeal froma Decision of the New Mexico Sate Gfice, Bureau of Land
Managenent, uphol di ng an assessnent of $5,000 for failure to obtain
approval prior todrilling a well on Choctaw and Chi ckasaw Tribal oil and
gas |lease (Indian Lease No. 69398). SR 95-04.

Affirned in part, set aside in part and renanded.

1. Al and Gas Leases: dvil Assessnents and Penal ties--
Q| and Gas Leases: Incidents of Nonconpliance

Dilling an oil or gas well on a Federal or Indian

| ease wthout an approved application for permt to
drill is aviolation of the operating regul ations at 43
CFR 8 3162.3-1(c), and under 43 CF.R §

3163. 1(b)(2), the regul ation governing incidents of
nonconpl i ance, an assessnent of $500 per day that such
violation exists (not to exceed $5,000) is nandat ed.
However, the Sate Drector should on renand consi der
whet her the amount of the penalty shoul d be conprom sed
or reduced under authority of 43 CF. R § 3163.1(e).

APPEARANCES HRchard L. Harris, Esqg., Tulsa, klahoma, for Appellant;
Margaret Mller Brown, Esg., dfice of the Solicitor, US Departnent of
the Interior, Santa Fe, New Mgxico, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE HUIGHES

Hanna Q1 and Gas Gonpany (Hanna) has appeal ed the Decenber 12, 1994,
Deci sion of the New Mexi co Sate Gfice, Bureau of Land Managenent (BLMN),
uphol di ng an assessnent of $5,000 in danages for failure to obtain approval
before drilling the Indian | ease No. 69398, Harnon No. 1 well, in Haskel l
Qounty, &l ahoma. 1/

1/ The Decision was issued over the signature of the Acting Deputy Sate
Drector, Resource Fanning, We, and Protection.
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h Gctober 27, 1994, BLMs Tulsa Dstrict Ofice (TDQ issued the
assessnent, stating that the subject well was spudded on Sept enber 26,
1994, wthout prior BLMapproval, as required by 43 CF. R 8§ 3162. 3- 1(c).
2/ The TDOnoted that Hanna' s application for permt to drill (APD had
been recei ved on My 26, 1994, but was not returned approved until Cctober
5, 1994,

Hanna sought revi ew of the assessnent by the New Mexi co Sate O rector
pursuant to 43 CF. R 8§ 3165.3. n Decenber 12, 1994, the Deci sion
presently under appeal was issued (SR 95-04), wherein the underlying facts
were set out and the assessnent summarily affirned.

Hanna' s APD was recei ved by TDO on May 26, 1994. By letter of My 26,
1994, TDO acknow edged recei pt of the APD noting that BLMwoul d proceed
"Wth a detail ed geol ogi c and engi neering revi ew and processing on a first
infirst out priority basis." The TDOs letter cautioned that BLMs 35-day
tine frane for conpletion of an APD could be "interrupted' if it was
necessary to prepare an environnental assessnent or an environnental i npact
st at enent .

The fol | ow ng sequence of events is set out in a Cronol ogi cal Revi ew
of Gontacts Between Hanna Q1 & Gas Gonpany and BLM submtted by Hanna
along wth its request for Sate Drector review O June 20, 1994, Hanna
contacted TDOfor a status report on its APD  The TDO asked Hanna to cal |
back 2 weeks later for an update. n July 5 1994, BLMs kl ahona Aty
Resource Area fice ((RA inforned Hanna that its APD had been recei ved
and directed it to call back in a week to 10 days for an onsite inspection
schedule. During an onsite inspection on August 10, 1994, Hanna's
represent ative enphasi zed to BLMthat Hanna required approval of the pernmt
"at |east two weeks prior to Gctober 1, 1994, in order to avoid expiration
of farnouts and various trade agreenents pertaining to the oil and gas
| eases.” According to Hanna, a BLMofficial advised at the neeting that
the permt had yet to pass through several stages, that sone peopl e were
sick and others on vacation, and that BLMwas behind schedule inits
processing of APDs. The BLMofficial indicated that "he woul d push for
the Permit to nove along, and stated that they shoul d be abl e to approve
the Permit tinely." Between August 11 and Septeniber 19, 1994, Hanna nade
several tel ephone calls to BLMenphasi zing "the critical elenent of the
economc tine frane of Gctober 1, 1994." n Septenber 19, (RA advi sed
Hanna that the APD woul d be mai |l ed to TDO by Septenber 23, 1994. O
Sept entber 27, 1994, Hanna | earned that the APD had not yet been nailed from
(RAto TDO On that day, Hanna

made t he econom c deci sion to commence the well since there was
an offset well to the Sout heast whi ch was produci ng i n good

2/ The TDO al so noted that the well was drilled to a depth of 6,292 feet
and conpl eted in the S npson fornation at 6,192 to 6,215 feet, on Cct. 18,
1994, and that the lease is included in Gonmuni tization Agreenent No. SCR -
S 86.
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guantities and the chances were great that Hanna woul d not be
able to renew or extend farmouts or pooling orders, as issued by
the Ckl ahona Gorporation Gommssion, if they did not conply wth
the economc deadline of Cctober 1.

These events, as stated by Hanna, are summarized in the Sate Gfice
Decision and are not disputed by BLM The Sate dfice Decision expl ai ns
that CRA was provi ded a copy of the APD package to begi n processing on June
20, 1994. The Decision further explains that, although engi neering and
geol ogi ¢ aspects of APD s are processed by TDQ surface conpl i ance,
environnental aspects, and consultation wth other surface nanagenent
agencies or interested parties, are processed by GRA The BLM acknow edged
that CRA inforned Hanna on August 10, 1994, that the APD "shoul d be
approved in tine for Hanna to neet its agreenents,” and that, on Septenber
19, 1994, (RA contacted Hanna to informit that "the APDwould be nailed to
the TDO by Septenber 23, 1994, for signature.” |In fact, the "environnental
assessnent aspects of the APD' were not mailed to TDO until Septenber 28,
1994, and the APD was not approved and mai l ed to Hanna until Qctober 5,
1994. On Gctober 19, 1994, Hanna inforned TDOthat the wel | had been
spudded on Septenber 27, 1994, prior to approval of the APD, and the
assessnent ensued.

The BLM's Answer further explains that |etters requesting Native
Anrerican Tribal clearance of possible inpacts to sensitive or sacred sites
were sent to the Chi ckasaw Choctaw G fice, Bureau of Indian Affairs, and
the Choctaw Tribal dfice, on August 22 and 26, 1994, respectively. Thirty
days el apsed before BLMreceived replies to these |etters. The BLMfurther
expl ai ned:

h several occasi ons Hanna was inforned by the GRA that no
further correspondence was needed and the APD was bei ng processed
as rapidly as work | oad and avai | abl e personnel allowed. During
verbal communi cation between Hanna and the GRA on Sept enber 19,
1994, Hanna concl uded that the APD was "approved” and woul d be
nailed to the TDONno later than Septenber 23, 1994. The (RA nay
have used the word "approved” which was incorrect. At that
point, it had only been determned that the proposed action was
“environnental |y acceptabl e.” Hanna nade one further inquiry to
the GRA on Septenber 27, 1994. The EA was still in final
processi ng and the APD was not yet approved.

n appeal , Hanna does not deny that it drilled wthout an approved
APD.  Hanna states that, because of BLMs delay, it was confronted wth the
followng options: (1) drilling based on "the verbal comment of the
klahona Aty Gfice that the APD had been approved and was on its way
through the Tul sa Gfice," or (2) awaiting approval and thereby | osing
trade agreenents and farnout rights. (Satenent of Reasons at 4.) Hanna
notes that BLMhad nore than three tines its stated turnaround tine of 35
days wthin which to process and approve the APD, and that, despite
repeated urgings by Hanna, BLMfailed to conpl ete approval prior to the
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econom ¢ deadl i ne faced by Hanna. Hanna asserts that it suffered adverse
econom c effects because of BLMs delay in approving the APD and that for
t hese reasons the penalty assessnent i s unjust.

[1] The requirenent for submtting to the authorized officer of BLM
and obt ai ning approval of an APD prior to comnmencenent of drilling
operations is unequivocal. 43 CF. R 8 3162.3-1(c). The renedies for
nonconpl i ance wth this requirenent are set forth as fol |l ows:

(b) Certain instances of nonconpliance are violations of
such a serious nature as to warrant the inposition of inmedi ate
assessnents upon di scovery. Uon di scovery the fol | ow ng
violations shall result in inmmedi ate assessnents, whi ch nay be
retroactive, in the follow ng specified amounts per violation:

* * * * * * *

(2) For drilling wthout approval * * * $500 per
day for each day that the violation existed, including
days the viol ation existed prior to discovery, not to
exceed $5, 000.

43 CF.R § 3163.1(b); Northland Royalty Qperating (., 129 | BLA 164, 165
(1994). That regulation reflects the Departnent's policy that drilling

w t hout approval, or causing surface disturbance prelimnary to drilling

w thout approval, constitutes an instance of serious nonconpliance,
warranting the inposition of inmed ate assessnents upon di scovery. Jack
Gornan, 119 I1BLA 289, 293 (1991); Jack Hanmer, 114 | BLA 340, 343 (1990);
Magness Petrol eum Gorp., 113 1 BLA 214, 216 (1990); Noel Reynol ds, 110 IBLA
74, 76 (1989). In the preanble to the rul enaki ng, BLMexpl ai ned that prior
approval "is critical to proper multiple use nanagenent of the public
lands.” 52 Fed. Reg. 5384, 5388 (Feb. 20, 1987). There is no doubt that
there was a violation of this regulation in this case.

A regul ation having sone rel evance to this case is 43 CF.R 8§
3162. 3-1(d), which nandates that the APD process be initiated "at | east 30
days before commencenent of operations is desired,” and which requires that
an application be "admnistratively and technically conpl ete" prior to
approval of an APD A though this regulation indicates that at |east 30
days shoul d be al |l owed for processing an APD it contai ns no requirenent
that the processing be conpl eted by a date certain. Sill, Hanna coul d
reasonabl y have believed that it had filed its APD anply in advance of its
deadline to avoid an expiration of farmout and ot her agreenents pertai ni ng
to the lease. The BLMhas pointed to no naterial tine delays as a result
of archeol ogi cal or environnmental reviewor onsite inspections of the drill
site that conpel | ed del ayi ng approval beyond Cctober 1, 1994.

The regul ations provide the Sate Orector authority, on a case-
by-case basis, to conpronmise or reduce assessnents for nonconpl i ance.
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43 CF.R § 3163.1(e). Qur decision in no way suggests that the regul ati on
was not violated inthis case. The only issue requiring reviewby BLMis
whet her the relief provisions of 43 CF. R § 3163.1(e) apply here. Ve have
not prejudged that question. Any decision inposing an assessnent wll be
subject to appeal to this Board. Gonpare, V. Irene Wl |l ace, 122 | BLA 349,
356 (1992) (Administrative Judge Hiughes Goncurring).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirnmed wth respect to the determnation of violation,
but the penalty is set aside pending reviewpursuant to 43 CF. R §
3163.1(e), and the case is remanded for such revi ew

David L. Hughes
Admini strative Judge

V¢ concur :

WIlT A lrwn
Admini strative Judge

Janes P. Terry
Admini strative Judge
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